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STATEMENT OF ISSUE
[11 The Department had jurisdiction to suspend Schatz’s driving privileges
based on the Report and Notice and its articulation of reasonable grounds to
believe Schatz was driving a vehicle while under the influence of alcohol as
required by N.D.C.C. § 39-20-03.1(4).

STATEMENT OF CASE
[f2] Officer Bradley Miller (Officer Miller) of the Bismarck Police Department
arrested Michael Aaron Schatz (Schatz) on August 25, 2018, for the offense of
driving or being in actual physical control of a vehicle while under the influence of
intoxicating liquor. Transcript (Tr.) at Exhibit (Ex.) 1, at 2. A Report and Notice,
including a temporary operator’'s permit, was issued to Schatz after chemical
Intoxilyzer test results indicated Schatz’s alcohol concentration was .084 percent
by weight. Id. The Report and Notice notified Schatz of the Department’s intent
to suspend his driving privileges. 1d.
[3] In response to the Report and Notice, Schatz requested an administrative
hearing. Tr. Ex. 1, at 5. The hearing was held on September 24, 2018. Tr. 1; Ex.
2. In accordance with N.D.C.C. § 39-20-05(2) the hearing officer considered four
broad issues, as follows:

(1)  Whether the arresting officer had reasonable grounds to
believe the person had been driving or was in actual physical
control of a vehicle while under the influence of intoxicating
liquor in violation of N.D.C.C. section 39-08-01 or equivalent
ordinance;

(2)  Whether the person was placed under arrest;

(83)  Whether the person was tested in accordance with N.D.C.C.
section 39-20-01 and, if applicable, section 39-20-02; and;



(4)  Whether the test results show the person had an alcohol

concentration of at least eight one-hundredths of one percent

but less than eighteen one-hundredths of one percent by

weight.
Tr. 1; Tr. Ex. 2.
[4] Following the hearing, the hearing officer issued her findings of fact,
conclusions of law, and decision suspending Schatz’s driving privileges for a
period of 91 days. Schatz requested judicial review of the hearing officer’s
decision. Appendix to Brief of Appellant (App.) 5.

STATEMENT OF FACTS

[15] On August 25, 2018 at 11:02 p.m., Officer Miller observed a vehicle stopped
past the stop line, and into the middle of the intersection. Tr. 4,1. 16 = Tr. 5, |. 7.
The vehicle thereafter made a right turn without using its turn signal. Tr. 5, Il. 10-
12. Officer Miller initiated a traffic stop. Tr. 5, Il. 13-14. The driver of the vehicle
was identified as Schatz. Tr. 6, Il. 7-13. Officer Miller detected an odor of alcoholic
beverage coming from Schatz’s breath and saw that his eyes were red and glassy.
Tr. 6, Il. 22-25. When asked if he had been drinking tonight, Schatz stated he had
finished four beers within the last hour, and thought he should not be driving. Tr.
7, 1. 3-9; Tr. 23, Il. 2-4; Tr. Ex. 1, at 2. Officer Miller asked Schatz if he would
perform field sobriety tests, but Schatz declined. Tr. 7, 1. 17-19.
[fl6] Officer Miller placed Schatz under arrest for driving under the influence of
alcohol. Tr. 8, Il. 18-24. Officer Miller read the implied consent advisory and asked

Schatz to submit to a chemical breath test to which Schatz consented. Tr. 9, Il. 5-

25. A chemical breath test on the Intoxilyzer 8000 was administered in accordance



with the approved method and the test results showed that Schatz’s alcohol
concentration was 0.84 percent by weight. Tr. Ex. 1, at 3. Officer Miller issued
Schatz a temporary operator’s permit and forwarded the Report and Notice to the
Department. Tr. 10, Il. 9-17.
PROCEEDINGS ON APPEAL TO DISTRICT COURT

[71 Schatz requested judicial review of the Hearing Officer's Decision by the
Burleigh County District Court in accordance with N.D.C.C. § 39-20-06. App. 5.
On appeal Schatz argued that “the Report and Notice form in this matter, on its
face, did not show or articulate sufficient ‘reasonable grounds’ to believe Mr.
Schatz was driving under the influence of alcohol, as required by N.D.C.C. § 39-
20-03.1(4).” App. 6.
[8] Judge Bruce A. Romanick ruled that the Department had jurisdiction to
suspend Schatz’s driving privileges. App. 25. Specifically, Judge Romanick
determined the hearing officer correctly concluded the arresting officer had
included sufficient information on the Report and Notice form to show reasonable
grounds to believe Schatz had been driving a vehicle while under the influence of
intoxicating liquor. 1d. In reaching this conclusion the district court stated:

Here, Schatz stopped his vehicle past the stop line and completed a

right turn without using a turn signal. In addition to these traffic

violations, Officer Miller [] observed an odor of alcohol coming from

Schatz’s breath, and Schatz told Officer Miller that he had consumed

four beers within the last hour. These facts provided reasonable

evidence of alcohol consumption. The traffic violations constituted a

sign of impairment and the knowledge obtained by the officers,

through observation and information provided by Schatz, suggested

the impairment was caused by alcohol. Officer Miller indicated this

information in the probable cause section of the Report and Notice

form checking “traffic violation” and explaining “NO TURN SIGNAL
WHEN TURNING LEFT” under “Reasonable suspicion to stop or



reason to lawfully detain,” as well as checking “odor of alcoholic
beverage” and explaining “THE ODOR OF AN ALCOHOLIC
BEVERAGE WAS EMITTING OF [SIC] HIS BREATH, ADMITTED
TO HAVING 4 BEER WITHIN THE LAST HOUR. THOUGHT HE
SHOULD NOT HAVE BEEN DRIVING. REFUSED TO PERFORM
FST” under “Probable cause to arrest/lawfully detain.”
App. 24-25.
[91 Judge Romanick issued his Order Affirming Hearing Officer’'s Decision on
February 1, 2019. App. 21-25. Judgment was entered on February 6, 2019. App.
27. Notice of Entry of Judgment was entered on February 7, 2019. App. 28.
Schatz appealed from the Judgment to this Court. App. 29. The Department asks
this Court to affirm the judgment of the Burleigh County District Court and the
administrative suspension of Schatz’s driving privileges for a period of 91 days.
STANDARD OF REVIEW
[110] The Administrative Agencies Practices Act governs an appeal from an

administrative hearing officer's decision suspending a license. N.D.C.C. ch. 28-32;

N.D.C.C. ch. 39-20. The appeal is civil in nature. Knoll v. N.D. Dep’t of Transp.,

2002 ND 84, 91 16, 644 N.W.2d 191. And it is separate and distinct from any criminal
matter that may ensue. Id. The North Dakota Century Code provides, in relevant

part, that a court must affirm an agency’s order except in the event of any of the

following:
1. The order is not in accordance with the law.
2. The order is in violation of the constitutional rights of the appellant.
3. The provisions of this chapter have not been complied with in
the proceedings before the agency.
4. The rules or procedure of the agency have not afforded the

appellant a fair hearing.



5. The findings of fact made by the agency are not supported by a
preponderance of the evidence.

6. The conclusions of law and order of the agency are not
supported by its findings of fact.

7. The findings of fact made by the agency do not sufficiently
address the evidence presented to the agency by the appellant.

8. The conclusions of law and order of the agency do not
sufficiently explain the agency's rationale for not adopting any
contrary recommendations by a hearing officer or an
administrative law judge.

N.D.C.C. § 28-32-46.

[M111] “When reviewing the agency’s factual findings, [the Court] do[es] not make
independent findings of fact or substitute [its] judgment for that [of the] agency, but
determine[s] only whether a reasoning mind reasonably could have determined

the factual conclusions were proven by the weight of the evidence from the entire

record.” Ringsaker v. Dir., N.D. Dep'’t of Transp., 1999 ND 127, 9 5, 596 N.W.2d

328. “When an ‘appeal involves the interpretation of a statute, a legal question,
this Court will affirm the agency’s order unless it finds the agency’s order is not in

accordance with the law.” Harter v. N.D. Dep’t of Transp., 2005 ND 70, [ 7, 694

N.W.2d 677 (quoting Phipps v. N.D. Dep’t of Transp., 2002 ND 112, § 7, 646

N.W.2d 704). The “interpretation of a statute is a question of law fully reviewable

on appeal.” State v. Fasteen, 2007 ND 162, { 8, 740 N.W.2d 60.

LAW AND ARGUMENT

The Department had authority to suspend Schatz’s driving privileges based
upon the Report and Notice.

[112] The prerequisites for the exercise of Department’s jurisdiction to suspend



or revoke a person’s driving privileges are established by statute. See Bosch v.

Moore, 517 N.W.2d 412, 413 (N.D. 1994). “The Department’s authority to suspend
a person’s license is given by statute and is dependent upon the terms of the

statute.” Aamodt v. N.D. Dep’t of Transp., 2004 ND 134, q 15, 682 N.W.2d 308.

“The Department must meet the basic and mandatory provisions of the statute to
have authority to suspend a person’s driving privileges.” Id.

[113] “Whether the provision is basic and mandatory rests primarily on whether
the Department’s authority is affected by failure to apply the provision.” Morrow v.
Ziegler, 2013 ND 28, 1 9, 826 N.W.2d 912 (citing Aamodt, at ] 23). The Court
must articulate “what in [the statute] is a basic and mandatory requirement such
that the Department would be without authority to adjudicate revocation of [a

person’s] driving privileges.” |ke v. Dir., N.D. Dep’t of Transp., 2008 ND 85, | 7,

748 N.W.2d 692.
[1114] Usually, when no statutory remedy is specified for an agency’s failure to
satisfy a statutory provision, the Court will not reverse without a showing of

prejudice. Greenwood v. Moore, 545 N.W.2d 790, 795-96 (N.D. 1996). The Court

also “construels] statutes to avoid ludicrous and absurd results when possible.”

Ding v. Dir., N.D. Dep’t of Transp., 484 N.W.2d 496, 501 (N.D. 1992).
[1115] Section 39-20-03.1(4), N.D.C.C., the statute at issue in this case, requires
the temporary operator’s permit — i.e., the Report and Notice — show:

that the officer had reasonable grounds to believe the individual had
been driving or was in actual physical control of a motor vehicle while
in violation of section 39-08-01, or equivalent ordinance, that the
individual was lawfully arrested, that the individual was tested for
alcohol concentration under this chapter, and that the results of the
test show that the individual had an alcohol concentration of at least



eight one hundredths of one percent by weight.
Schatz argues the Report and Notice failed to show the officer had reasonable
suspicion to stop his vehicle or probable cause to arrest him. Appellant’s Brief
(Br.) 1 13. Schatz’s argument is meritless.
[16] In Aamodt, this Court considered the question of whether the failure of the
Report and Notice to show that the law enforcement officer had probable cause to
arrest Brian Aamodt deprived the Department of authority to suspend his driving
privileges. 2004 ND 134, 682 N.W.2d 308. As shown by the Report and Notice
admitted as Exhibit 1 in Schatz’s appeal, the bottom of the Report and Notice form
contains a box entitled, “OFFICER’S STATEMENT OF PROBABLE CAUSE.” Tr.
Ex. 1, at 2. Two boxes are contained under that heading. Id. In Aamodt, the
officer checked the “already stopped” square in the box on the left and the “odor
of alcoholic beverage” square in the box on the right. Aamodt, 2004 ND 134, at q
10, 682 N.W.2d 308. No other information was provided under the ‘OFFICER’S
STATEMENT OF PROBABLE CAUSE” heading in the Report and Notice in
Aamodt. |d.
[117] The Department conceded in Aamodt that this was insufficient to show
probable cause but argued that this did not deprive the Department of authority to
suspend Aamodt’s driving privileges. Id. This Court disagreed, concluding that
the statutory provision in N.D.C.C. § 39-20-03.1(3) is “basic and mandatory” and
that, as a result of the deficient Report and Notice, the Department did not have
authority to suspend Aamodt’s driving privileges. 1d. at [ 26.

[1118] In Moran v. N.D. Dep't of Transp., 543 N.W.2d 767 (N.D. 1996), this Court




summarized the probable cause test for DUI cases as follows:

In order to arrest a driver for driving under the influence, the law
enforcement officer first must observe some signs of impairment,
physical or mental. See State v. Salhus, 220 N.W.2d 852 (N.D.
1974). Further, the law enforcement officer must have reason to
believe the driver's impairment is caused by alcohol. See id.; see
also Keane v. Com’r of Public Safety, 360 N.W.2d 357 (Minn. Ct.
App. 1984). Both elements - - impairment and indication of alcohol
consumption - - are necessary to establish probable cause to arrest
for driving under the influence.

Id. at 770. Thus, probable cause is a two-prong test requiring evidence of

impairment and evidence of alcohol consumption.

[19] The Report and Notice in Aamodt stated that the odor of an alcoholic
beverage had been detected. 2004 ND 134, at [ 10, 682 N.W.2d 308. Thus, the

Report and Notice satisfied the second prong of the Moran test that requires an

indication of alcohol consumption. However, in Aamodt, there was no indication
at all below the “OFFICER'S STATEMENT OF PROBABLE CAUSE” heading
suggesting that Aamodt had been impaired. Id. at  10. Therefore, there was no
information in the Report and Notice in Aamodt satisfying the first prong of the
Moran test, which requires an indication of impairment. Moran, 543 N.W.2d at
770.

[1120] By way of contrast, here, in the space below the “OFFICER’S STATEMENT
OF PROBABLE CAUSE” heading and below the “Reasonable Suspicion to stop
or reason to lawfully detain” section, Officer Miller marked the box “traffic violation”
and explained “NO TURN SIGNAL WHEN TURNING LEFT”. Tr. Ex. 1, at 2.
Further, under the section “Probable cause to arrest/lawfully detain” Officer Miller

marked the box, “odor of alcoholic beverage” and explained “THE ODOR OF AN



ALCOHOLIC BEVERAGE WAS EMITTING OF HIS BREATH. ADMITTED TO
HAVING 4 BEER WITHIN THE LAST HOUR. THOUGHT HE SHOULD NOT
HAVE BEEN DRIVING. REFUSED TO PERFORM FST.” Id.

[21] Schatz’s Report and Notice, therefore, shows sufficient grounds for law
enforcement’s stopping of his vehicle. The Report and Notice also contains
reasonable evidence of both alcohol consumption and impairment for a showing
of probable cause. As the form notes the officer detected the odor of alcoholic
beverage, Schatz’s admission of consuming alcoholic beverages, Schatz’s
statement that he believed he should not have been driving, and that he refused
to submit to field sobriety testing (FST).

[1122] It is the Department’s position that Schatz’'s admission that he should not
have been driving alone is enough to provide jurisdiction to the Department as that
satisfies the requisite evidence of impairment. Yet, even if the Court disagrees,
Schatz’s refusal to submit to field sobriety testing also shows the required
impairment.

[1123] Though this Court has not yet addressed whether the refusal of field

sobriety tests might be considered by an officer in assessing probable cause to

arrest, other jurisdictions have. In Jones v. Commonwealth, the Virginia Supreme
Court reasoned “that a defendant’s refusal to submit to field sobriety tests may

have some relevance in a police officer's assessment of probable cause to arrest

that defendant for driving under the influence of alcohol.” 688 S.E.2d 269, 272
(Va. 2010) (Emphasis added). Further, the court stated that a driver’'s refusal to

perform field sobriety tests tends to show the driver's awareness that his



consumption of alcohol would affect his ability to perform such tests. 1d. The court
held that:

determining whether a police officer had probable cause to arrest a
defendant for driving under the influence of alcohol, a court may
consider the driver’s refusal to perform field sobriety tests when such
refusal is accompanied by evidence of the driver's alcohol
consumption and its discernable effect on the driver's mental or
physical state.

Id. at 272-73. See State v. Filchock, 852 N.E.2d 759, 768 (Ohio Ct. App. 2006)

(stating that an arresting officer may consider the driver’s refusal to submit to a
field sobriety test in determining whether probable cause to arrest exists); State v.
Eerm, 7 P.3d 193, 205-06 (Haw. Ct. App. 2000) (holding that the admissibility of a
defendant’s refusal to take a field sobriety test did not violate the defendant’s Fifth

Amendment right to refrain from incriminating himself); People v. Roberts, 450

N.E.2d 451, 453-54 (lll. App. Ct. 1983) (permitting evidence of refusal to take field-

sobriety tests as relevant to knowledge of intoxication); Campbell v. Kan. Dep't of

Revenue, 962 P.2d 1150, 1151 (Kan. Ct. App. 1998) (holding that odor of alcohol,
glazed and bloodshot eyes, and admission of alcohol consumption provided

probable cause for DUI arrest); State v. Sanchez, 36 P.3d 446, 449 (N.M. Ct. App.

2001) (stating that the State can use the driver's refusal to take a field sobriety test

as circumstantial evidence of consciousness of guilt); State v. Mellett, 642 N.W.2d

779, 788 (Minn. Ct. App. 2002) (holding that the trial court did not abuse its
discretion in admitting the defendant's refusal to take a field sobriety test).

[f24] Under the circumstances, the information that was available to Officer Miller
was of a nature sufficient to warrant a person of reasonable caution to believe

Schatz had driven while under the influence of alcohol. Based on the Report and

10



Notice, the Department had jurisdiction to hold a hearing and suspend Schatz's
driving privileges.
CONCLUSION
[125] The Department respectfully requests that this Court affirm the judgment of
the Burleigh County District Court and the Department’'s decision suspending
Schatz’s driving privileges for a period of 91 days.
Dated this /6™ day of May, 2019.
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